R

IN RE THE DETENTION oF payp McculsT;

ON,
STATE OF WASHINGTON

Respond_ent, '
v.

DAVID MCCUISTION,

Petiﬁoner.

NANCY p. COLLINS -
Attomey for Petitioner
WASHINGTON aAp

PELLATE p
- 1511 Thirg Avenue, Suite 701
Seattle, WA 931

01
(206) 587-2711

ROJECT




TABLE OF CONTENTS

A. ARGUMENT ...ooo.mmmeeomreeeeeerr. O I

1. BY STRICTLY LIMITING THE TYPE OF EVIDENCE THAT
MAY BE USED TO WIN A NEW COMMITMENT TRIAL,
THE STATE IMPERMISSIBLY PERMITS THE
CONTINUED COMMITMENT OF PEOPLE WHO ARE NOT
MENTALLY ILL OR DANGEROUS, IN VIOLATION OF ,
THE RIGHT TO DUE PROCESS OF LAW ..........ccceuun... 1

a. The State s policy arguments are specious............. o1

b. The State’s refusal to provide an effective and

meaningful mechanism for periodic review amounts to

a deprivation of due proCess.........cccveeviveevvveeeeeesneennn. 3

c. Inlight of the State’s concession that Fox should be
reversed and remanded thls Court should not rely on
o) 5

2. THE TRIAL COURT COMMITTED PROBABLE OR
OBVIOUS ERROR REQUIRING REVIEW AND

REVERSAL ..o et T
a. Mr. Mchstlon presented a prlma fac1e case that his -
condition had changed.........ccc..cccovieiiiiiiiveieiccceeeee 7
b. This Court should grant discretionary review................ 9
B.  CONCLUSION w.ooerererererercnoeo e 2



TABLE OF AUTHORITIES

Washington Supreme Court

In re Detention of Ambers, 160 Wn.2d 543, 158 P.3d 1144 (2007), -
O 2,5,6,10

In re Detention of Petersen, 145 Wn.2d 789, 42 P.3d 952 (2002) . 8

In re Pers. Restraint of Brown, 143 Wn.2d 431,21 P.3d 687 (2001)

In re the Detention of Elmore, 162 Whn. 2d 27,168 P.3d 1285
(2007 ).t e e 5,9,10

In re the Detention of Young, 120 Wn.App. 753, 86 P.3d 810, o
review denied, 152 Wn.2d 1007, 99 P.3d 896 (2004)....... 2,9, 10

Washington Court of Appeals

~ In re Detention of Fox,138 Wn. App 374, 158 P.3d 69 (2007) ..
- 6,10 -

In re Detention of Mathers, 100 Wn.App. 336, 340, 998 P.2d 336
(2000) e 3

State v. Sommerwlle 86 Wn. App 700, 937 P 2d 1317 (1997)...... 3

‘United States Supreme Court

Jones v. United States, 463 U.S. 354, 103 S.Ct. 3043; 77 L.Ed.2d
3043 (1984) ..t e 3

Kansas v. Hendricks, 521 U.S. 346 117 S. Ct 2072 138 L.Ed.2d .
501 (1997).......;..._..._; .................................................................... 3




Statutes

28 U.S.C. 2244 ... et et e e e e v e eere e e e e s e e aaaa e s 4
R RS O Y U U 4
RCOW 10.73.090 ...ttt e et e e e ennaaeaneeesennns 4
RCW 71.00.000 ... eeeeeeee e et e e e eeesasseseeee s snas 3,6,10
Court Rules
CR B0 ettt ettt et et ee e et e e e s e s e e eaesermareresaaeserneaaae 3
RAP 16,4 .....ceceeees e rereessesssssssessss s ssss s 4
RAP 2.3 ..o, e S SR 8,10, 11
" Other Authorities -

Jonathan Martin, Sex offenders at State Ce_nter'Gettinq Porn,
- Seattle Times, A1 (Jan. 7, 2008).........cccuv.... et —————— 7




A. ARGUMENT.
1. BY STRICTLY LIMITING THE TYPE OF
EVIDENCE THAT MAY BE USED TO WIN A
-~ NEW COMMITMENT TRIAL, THE STATE
IMPERMISSIBLY PERMITS THE
- CONTINUED COMMITMENT OF PEOPLE
WHO ARE NOT MENTALLY ILL OR ”
-DANGEROUS, IN VIOLATION OF THE
RIGHT TO DUE PROCESS OF LAW.
In his opening brief seeking discretionary réview of the trial
- court’s denial of his request for a recommitment hearing, Mr.
McCuistion addressed in detail the d_ué procéss violations inherent =
in the statutory schemé that limits hisability to seek a new trial on
the grounds that he no longer meets the criteria for commitment.

" The State’s response-essentially quotes from the Court of Appeals

'ruling in In re Detention of Fox,138 Wn.App. 374, 158‘P.3d 69
(2007). Since Mr. McCuistion discussed Fox at length in hisinitial v.
brief, and the coiitinuéd validity of Fox is now in question, he will
not repeat those érguments. Mr. McCuistion will address the new
and particuiarly unfounded arguments raiséd. by the State.

a. The State's policy arguments are specious.” The

State fundamentally misrepresents Mr. McCuistion’s Iegal
arguments in contending that he seeks to open floodgates to

release all indefinitely committed special offenders. Resp. at 15~



19. Contrary to the State’s “rood.gate” depiction of his legal
arguments, giving due consideration to.th.e qualified defense
expert’s opinion that. Mr. McCuistion does not meet the criteria for
commitment does not mean every offender will receive a full

committment trial every year.

As the court recognized in [n re Detentioh of Ambers, 160
Wn.2d 543,;'553 n.5, 158 P.3d 1144 (2007), an SVP petitionerina
show cause 'hea'ring may not rely on‘ an expert that the trial jddge
deems unqualified or upon evidence tha judge deems unhelpful to |
the jury to_meet the bare prima f‘acie standard ‘ﬁééessar‘y’ foranew
- hearing. Scientific assertions by an expert wodid'al‘so haVe to meet
the Frye test for admissibility to be cansidered aven under the show |
cause standard. Id. |

Additionally,’as the court in Young recognized, a petitionér

~ would not meet the standard for a new co'mmitment hearing by

simply presenting the identical information litigated in the prior

“year's hearing. In re the Detention of Young, 120 Wn.App. 753, -

764, 86 P.3d 810, review denied, 152 Wn.2d 1007, 99 P.3d 896 |
(2004) (noting that a detainee “cannot simply raise the same
evidence again to obtain a new hearing at his next annual show

~cause proceeding" when it is unlikely he can show he has so



changed in a single year). Furthermore, the State retains the right
to move for summary judgment in a recommitment trial when

conclusions are not supported by relevant facts. Id. at 764; see In_

re Detention of Mathers, 100 Wn.App. 336, -340, 9-98 P.Zd 336
(2000) (granting State’s motion for summary judgment in SVP trial
because there waé “no‘ legally sufficieht evid:entiary bésis” for new |
trial). |

Mr. McCuistion has a right to a hearing then he presents
probable cauée that He does not meet the criteria for commitment.. .
| The Legislature did not change the pkobable cause standard when ,’
it rewrote RCW 71.09.090 in 2005 and, és a matter of due proce_éé;
he cannot be h_eld‘ indefinitely when there are grdunds to argue he

- does not meet the criteria for commitment.

b. The State’s refusal to provide an effective and

meaningful mechanism for periodic review amounts to a

deprivation of due process. While the State m‘ay indefinitely
confine an individual under a civil commitment scheme,' “peribdic
review of the patient’s suitability for release” is essential for the

constitutionality the confinement. Jones v. United Stateé, 463 U.S.

354, 368, 103 S.Ct. 3043, 77 L.Ed.2d 3043 (1984); see Kansas v. -

Hendricks, 521 U.S. 346, 364, 117 S.Ct. 2072, 138 L.Ed.2d 501



(1997). Similarly, while the fact of the initial commitment may allow
a court to infer basis Qf the commitment continues, “that inference

does not last indefinitely.” State v. Sommerville, 86 Wn.App. 700,

710, 937 P.2d 1317 (1997).
The prosecution contends that Mr. McCuistion must Ii’tigéte
any challenge to his continued indefinite cohfinement by filing a
motion under CR 60, personal restraint pétitjoh, or hébeas corpus
petition. The prosecution does not even mentioh the légal
standards for'filir‘lg such claims, including strict sfatutes of
limitations. For exafnble, nery'discavé‘r"ed evidence must be
brought within one yéar from thé date ofjudgment fora CR 60(b)
" motion, ‘and a writ of habeas corpu_s}nu'st be';ﬂle‘d in fede'ra‘llﬂbourt
within one year of the date on which petitioner's state court
~judgment bel.came final, and cannot be éuccessive. 28U.S.C. |
section 2244(d)(1). |
Moredver, these claims é’re narrowiy restricted to those that
raise a legal error in the underlying trial. A pérsbnal reétraint
petition permits newly discovered evidence only if it could not have
been discovered earlier with reasonable diligence, is not

impeaching of cumulative evidence, and will probably change the

result of thé trial. Ih re Pers. Restraint of BroWn, 143 Wn.2d 431,



453, 21 P.3d 687 (2001); RAP 16.4; RCW 10.73.090. A habeas
petition requires a prior ruling contrary to clearly established:
Federal law, as determined by the Supreme Court of the United
States. 28 U.S.C. 2254(d). If the United States Supreme Court
does not have an e_stablished clearly settlve}d precedent on the
issue, the Habea‘.s claim necessari.ly .fai‘l's.

Since the nature of the new trial motion would necessarily
involve repetition of facts already argued at the "earlier frial and | ‘
arguably involves evidence of a mental statute that onId have :
been available ‘ea‘rlier, it would be‘_séemingly impossible to meet
this legal étandard. These alternative avenues for presenting the
claim that an indefinitely held detainee does not meet the criteria
for commitment aré an inade_quate and .insuf.ficient substitute for
the due process requirés when the State elects tp institute Iifelong

~ civil commitments. .

c. In light of the State’s concession that Fox should _

be reversed and re.manded, this Court should not rely on Fox. Ina.

footnote, the prosecution notes that it has asked the Supreme
Court to reverse and remand the pending petitions for review in
Fox, as it is contrary to the Supreme Court’s recent decision in Inre

| the Detention‘of Elmore, 162 Wn.2d 27, 168 P.3d 1285 (2007).




While the State’s concession of error does not stretch to the due
process violation.alleged in the case at bar, the erroneous
application of the retroactivity analysis signals an appropriate
opening to revisit the decision in Fox, espeoially in light of Judge
Armstrong’s well reasoned dissent. Moreover the Supreme Court
filed its decision in Ambers one month after Fox, and Ambers |

casts doubt on the constitutional analysis in Fox Ambers, 160

Wn.2d at 553 n.4 (notrng likely unconstltutlonal to impose more-
- stringent »standard for release at annual_ review heavring than for
original confinement).

In Ambers, the Washington Sopreme Court rejected the
State’s claim thet the 2005 amendments to RCW 71.09.090 'placed_
more stringent requirements on a person seeking release from total -
confinement than the standards in place et ’rhe original commitment
hearing. 160 Wn.2d at 553. The Am Court ruled that a person
must merely show that he or she no Ionger meets the definition of
an SVP in order to obtain further review of the commitment order.
160 Wn.2d at 552-57 (determining‘fhat issue at‘annua"lreview
- hearing remains whether petitioner “vmeets the definition of an

SVP”). Because Fox was decided Without the benefit of Ambere, it



should not be relied on as setting any bihding, or even accurate,

precedent.

2. THE TR-IAL COURT COMMITTED PROBABLE OR
OBVIOUS ERROR REQUIRING REVIEW AND
- REVERSAL ’

a. Mr. McCuistion presented a prima facie case that

his conditioh had'chanqed. One of the several misrepresentétiohs
made in the State’s response brief is its argument that Mr. 4
McCuistion’s behavior while at the Special Commitment' Center has
~ no bearing on his ability to act abpropriately, bécause DSHS has
“controlled his behavior.” Resp. Brf._ét 2‘5'.‘_T:he fallaCy of this -
argument is apparent not only from the evidence Mr. MAcCuistior)
introduced bf his good behavior as opposed to the numerous rule
violations by other inmates, the Seattle Times further documents |
DSHS’s quite poor “control” over inmates who continue to violété
rules of behavior'even while in DSHS custody. Jonathan Martin,

Sex offenders at State Center Getting Porn, Seattle Times, A1

(Jan. 7, 2008) (“In the past two years, at least four of the 267
residents have been charged with possessing illegal pornography,
and officials there are‘investigating several o‘ther‘s.”).1 Unlike

offenders who poésess pornography or‘displ"_ay other fundamental



behavioral problems, Mr. McCuistion’s daily activity has been
strictly monitored and he has barely even spbken out of turn in
several years of living in total confinement at the SCC. Four staff -
members attested. bto' this good beha\l/i‘or.

Mdre importantl.y, the trial court réfu'sed to properly view the
evidence, weighing: it rather than judging whether there was prima
facie showing of a chénged condition.’ The trial'court denied the -'
motion for a commitment trial becauée it felt the State’s experts

were more persuasive than Mr. McCuistion’s expert, which is an

impermissible weighing of evidence at this Stage. In re Detention
of Petersen, 145 Wn.2d 789, 798-99, 42 P.3d 952 (2002).

Finally, the State’s claim Of, fihanciél disincentive is patently '
baséleés. The State spent yeér‘s‘defendi‘hg _ité own failure to _
provide any meaningfu'l treatment at'SCC‘). It chdoses .to civilly
commit and indefinitely detain people éfter they served their prison
- sentences for their offenses out of a sense it will benefit the public
to do so. It may not choose to deny the individuals indefinitely
detained the right to seek relief on the grounds they no longer meet
the criteria for commitment simply" because it is expensive for the

State to maintain these confinements.

' Available at:



b. This Court should grant discretionary review. The

consideratic)'hs governing discretionary review are set forth in RAP |
2;3(b). In pérticu‘lar, RAP 2.3(b)(1) provides that discretionary
review may be granted when, “the superior court has committed an |
obvious error which would render further proceedi.ngs} useless.”
" RAP 2.3(b)(2) provides that disCretioﬁary review may be granted
when, “The SLVJperiorvcvourt has com»mitt‘ed prob‘able 'ér‘ro'r and the
decision of the superior court substanﬁally altérs the status quo or
substantially limits the freedom of a party to act.” |

In MQ, thé Court of Appeals"reyiewed, on appeal the trial
court’s denigl of a recommitment trial on the issue of whether the K
offender hadl presented sufficient evidencé to meet the pro'bable - ,
cause standérd necessary for a new hearin‘g. 120 Wn.App. at 758—
63. The Court of Appeals reversed the trial couﬁ’s determination .
that Mr. _YoUng had not presented evidence :Showing probable
~ cause that he no longer met the criteria for cofnmitment. Id. at
762-63. Thé Young Court found that the trial court improperly
rejected the motion for a recommitment trial because it weighed the
evfdence Mr. Young presented, rather than taking the evidence in

the light most favorable to the petitioneh

: http://seattletirﬁes.nwsource.com/html/IocaInews/20041 11167_mcneil07m.html. |



In Elmore, both ythe State and Mr. Elmore appealed from a
trial court’s order granting in part a motion for a ftJll recommitment
trial. 162 Wn.2d at 32. The Court of Appeals found Mr. Elmore
had not met the criterta for a recommitment trial but the
Washington’Supreme Court reversed and ruled that he must be
provided the recommitment trial baeed on all issues for which hie'v

expert offered probable cause to believe he did not meet the

commitment criteria. See In re Detention of_Elmor‘e, 134 Wn.App;
402, 139 P.3d 1140, reversed by, 162 Wn.2d at36.

Similarly to the issues rai'sed in Elmore, Young, Fox, and the -

cases dlscussed in Petltloners Brief, Mr McCUIstlon contends that -
the trial court erroneously denled him a recommitment trlal despite
~ the sufﬁ'c_iency of evidence supporting probable cause and Mr.
McCuistion’s case unduestionably meets the criteria of RAP
2.3(b)(1) and (2). The court’s probable cause analysis was
fundarnentally and obviously erroneous because it improperly |
weighed the expert evidence. The court’s' r.uling is probably

erroneous in its application of the statutory amendments to RCW

. 71.09. 090 in light of the Elmore and Ambers decisions that post-

date the trial court’s ruling.

10



Furthermore, the superior court ruling substantially limits Mr. |
McCuistion’s freedom because it results in his continued indefinite
custodial detention. The ramifications of trial court’s order are
extend beyond the given year of the_ show cause hearing, as a
court reviewing Mr. McCuistion’s next hﬁotion for annuel review may |
find that he has not “so changed” frdrﬁ the court’s last order |
| denying a recem'mifment trial, without weighing ‘tvh.e impropriety of
that earlier evrd'er. ‘Sﬁ Young, 120 Wn.App. et 764 (noting that a |
detainee “cannot simply raise the same evidence again to obtain a
new hearing at his next annual show cause proceeding” when it is
unlikely he can show he has so changed in a single year).

In sUm, this Court should accept review of Mr. McCuistion’s
" motion to review the trial court’s. order under RAP 2.3(b) and
reverse the order based on the trial ceurt’s Obviously erroneous
interpretation and epplication of t‘he law entitling Mr. McCuistion to
- a recommit.ment hearing, an error resulting in his continued

confinement.

I



B. CONCLUSION.

For the foregoing reasons and those argued in Mr.
McCuistion’s opening brief, Mr. McCuistion respectfully requests |
this Court order that he receive a new commitment triél. |

DATED this 1 1th day of January 2008.

Respectfully subm|tted

V/@ .

NANCY P. COLLINS (WSBA 28806)
Washington Appellate Project (91052)
Attorneys for Petitioner
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